
DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, SAVANNAH DISTRICT 

100 W. OGLETHORPE AVENUE 
SAVANNAH, GEORGIA  31401-3604 

SAS-RD-C        February 16, 2024 

MEMORANDUM FOR RECORD 

SUBJECT: US Army Corps of Engineers (Corps) Pre-2015 Regulatory Regime 
Approved Jurisdictional Determination in Light of Sackett v. EPA, 143 S. Ct. 1322 
(2023) ,1 SAS-2023-00957 

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.2 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.3 For the 
purposes of this AJD, we have relied on section 10 of the Rivers and Harbors Act of 
1899 (RHA),4 the Clean Water Act (CWA) implementing regulations published by the 
Department of the Army in 1986 and amended in 1993 (references 2.a. and 2.b. 
respectively), the 2008 Rapanos-Carabell guidance (reference 2.c.), and other 
applicable guidance, relevant case law and longstanding practice, (collectively the pre-
2015 regulatory regime), and the Sackett decision (reference 2.d.) in evaluating 
jurisdiction. 

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. The features addressed in this AJD were evaluated 
consistent with the definition of “waters of the United States” found in the pre-2015 
regulatory regime and consistent with the Supreme Court's decision in Sackett. This 
AJD did not rely on the 2023 “Revised Definition of ‘Waters of the United States,’” as 
amended on 8 September 2023 (Amended 2023 Rule) because, as of the date of this 
decision, the Amended 2023 Rule is not applicable in this state due to litigation. 

1 While the Supreme Court’s decision in Sackett had no effect on some categories of waters covered 
under the CWA, and no effect on any waters covered under RHA, all categories are included in this 
Memorandum for Record for efficiency. 
2 33 CFR 331.2. 
3 Regulatory Guidance Letter 05-02. 
4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 
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1. SUMMARY OF CONCLUSIONS. 

a. Provide a list of each individual feature within the review area and the 
jurisdictional status of each one (i.e., identify whether each feature is/is not a 
water of the United States and/or a navigable water of the United States). 

Name of Aquatic Resource JD or Non-JD Section 404/Section 10 
Wetland 1 (W1) JD Section 404 
Wetland 3 (W3) JD Section 404 
Wetland 4 (W4) JD Section 404 
Ditch 1 (D1) JD Section 404 
Ditch 2 (D2) JD Section 404 
Ditch 5 (D5) JD Section 404 
Wetland 2 (W2) Non-JD N/A 
Wetland 5 (W5) Non-JD N/A 
Borrow Pit 1 (BP1) Non-JD N/A 
Borrow Pit 2 (BP2) Non-JD N/A 
Ditch 3 (D3) Non-JD N/A 
Ditch 4 (D4) Non-JD N/A 

2. REFERENCES. 

a. Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206 
(November 13, 1986). 

b. Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993). 

c. U.S. EPA & U.S. Army Corps of Engineers, Clean Water Act Jurisdiction 
Following the U.S. Supreme Court’s Decision in Rapanos v. United States & 
Carabell v. United States (December 2, 2008) 

d. Sackett v. EPA, 598 U.S. _, 143 S. Ct. 1322 (2023) 

e. 20190625 Section 10 Waters List Savannah District 

f. 2007 Rapanos Approved Jurisdictional Determination Form Instructional 
Guidebook 

2 



 

 

 

 

SAS-RD-C 
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3. REVIEW AREA. The project review area is an approximately 157.63-acre site 
located approximately 0.22 miles north of the intersection of Interstate 95 and 
Georgia Highway 251, in Darien, McIntosh County, Georgia 
(Latitude 31.4045, Longitude -81.4502). 

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR 
THE TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS 
CONNECTED.5 Cathead Creek is the nearest TNW.  The project review area is 
located approximately 0.65 miles from Cathead Creek. This determination was made 
based on a review of desktop data resources described in Section 9 of this 
memorandum including review of the SAS Section 10 Waters list, and a field visit 
conducted on February 8, 2024. 

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, 
INTERSTATE WATER, OR THE TERRITORIAL SEAS. Wetland 1 is a wetland that 
meets the hydrophytic vegetation, wetland hydrology, and hydric soil criteria of the 
1987 Corps of Engineers Wetland Delineation Manual and the Atlantic Gulf Coastal 
Plain Regional Supplement. Wetland 1 is part of a larger wetland outside of the 
project area that has a continuous connection via a culvert under Georgia Highway 
251 to the Chisholm Swamp system which abuts Cathead Creek, a TNW. Wetland 4 
is a wetland that meets the hydrophytic vegetation, wetland hydrology, and hydric 
soil criteria of the 1987 Corps of Engineers Wetland Delineation Manual and the 
Atlantic Gulf Coastal Plain Regional Supplement. There is a continuous surface 
connection between Wetland 1 and Wetland 4 provided by Ditch 1. Wetland 3 is a 
wetland that meets the hydrophytic vegetation, wetland hydrology, and hydric soil 
criteria of the 1987 Corps of Engineers Wetland Delineation Manual and the Atlantic 
Gulf Coastal Plain Regional Supplement. There is a continuous surface connection 
between Wetland 1 and Wetland 3 provided by Ditch 2 which branches off from 
Ditch 1 (connecting to Wetland 1). Ditch 5 flows into the Chisholm Swamp system 
via another culvert under Georgia Highway 251. 

6. SECTION 10 JURISDICTIONAL WATERS6: Describe aquatic resources or other 
features within the review area determined to be jurisdictional in accordance with 
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic 

5 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW 
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899 
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is 
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where 
upstream or downstream limits or lake borders are established. 
6 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
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resource or other feature within the review area and how it was determined to be 
jurisdictional in accordance with Section 10.7 N/A 

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within 
the review area that were found to meet the definition of waters of the United States 
in accordance with the pre-2015 regulatory regime and consistent with the Supreme 
Court’s decision in Sackett. List each aquatic resource separately, by name, 
consistent with the naming convention used in section 1, above. Include a rationale 
for each aquatic resource, supporting that the aquatic resource meets the relevant 
category of “waters of the United States” in the pre-2015 regulatory regime. The 
rationale should also include a written description of, or reference to a map in the 
administrative record that shows, the lateral limits of jurisdiction for each aquatic 
resource, including how that limit was determined, and incorporate relevant 
references used. Include the size of each aquatic resource in acres or linear feet and 
attach and reference related figures as needed. 

a. TNWs (a)(1): N/A 

b. Interstate Waters (a)(2): N/A 

c. Other Waters (a)(3): N/A 

d. Impoundments (a)(4): N/A 

e. Tributaries (a)(5): 

Name of 
Aquatic
Resource 

Size 
(in
acres) 

Flow Regime 
and 
additional 
description 
of the 
tributary 

Method for 
determining flow
regime 

Ditch 1 (D1) 0.07 See attached 
delineation 
map 

Ditch 1 is connected to 
Wetland 1 (there is a 
functioning culvert in 
the middle of Ditch 1 as 
shown on delineation 
map). Ditch 1 was 

7 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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observed to have 
relatively permanent 
flow and drains 
wetlands, not solely 
uplands. Wetland 1 is 
part of a larger wetland 
outside of the project 
area that has a 
continuous connection 
via a culvert under 
Georgia Highway 251 
to the Chisholm Swamp 
system which abuts 
Cathead Creek, a TNW. 

Ditch 2 (D2) 0.06 See attached 
delineation 
map 

Ditch 2 is connected to 
(branches off from) 
Ditch 1 which flows into 
Wetland 1. Ditch 2 
drains wetlands, not 
solely uplands. Ditch 2 
was observed to have 
relatively permanent 
flow. 

Ditch 5 (D5) 0.25 See attached 
delineation 
map 

Ditch 5 flows into the 
Chisholm Swamp 
system via a culvert 
under Georgia Highway 
251. The Chisholm 
Swamp abuts Cathead 
Creek, a TNW. Ditch 5 
was observed to have 
relatively permanent 
flow and was dug in 
wetlands. 

f. The territorial seas (a)(6): N/A 

g. Adjacent wetlands (a)(7): 
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Name of 
Aquatic 
Resource 

Size 
(in 
acres) 

Contiguous 
with or 
abutting? If so, 
list water 

Describe continuous 
surface connection 

Wetland 1 (W1) 22.1 Yes, Cathead 
Creek 

Wetland 1 is part of one 
larger wetland system, 
Chisholm Swamp, via a 
continuous surface 
connection through the 
culvert under Georgia 
Highway 251. Chisholm 
Swamp abuts Cathead 
Creek, a TNW. 

Wetland 3 (W3) 2.11 No Wetland 3 has a continuous 
surface connection through 
jurisdictional Ditch 2 and 
jurisdictional Ditch 1, 
which flows into 
jurisdictional Wetland 1, 
which abuts Cathead Creek 
(TNW). 

Wetland 4 (W4) 0.21 No There is a continuous 
surface connection between 
Wetland 1 and Wetland 4 
provided by Jurisdictional 
Ditch 1. 

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES 

a. Describe aquatic resources and other features within the review area identified 
as “generally non-jurisdictional” in the preamble to the 1986 regulations (referred 
to as “preamble waters”).8 Include size of the aquatic resource or feature within 
the review area and describe how it was determined to be non-jurisdictional 
under the CWA as a preamble water. 

Name of 
excluded 
feature 

Size 
(in
acres) 

Specific exclusion a-e 

8 51 FR 41217, November 13, 1986. 
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Ditch 3 (D3) 0.12 (a) Non-tidal drainage and irrigation 
ditches excavated on dry land. 

Ditch 3 (D3) is a ditch that was dug between 1983 and 1988, as seen with 
historic aerial imagery, in an upland area of the project site (Ditch 5 appears prior 
to D3 and was most likely excavated in or adjacent to wetland). Historic 
topography also supports the determination that this ditch was excavated in dry 
land. According to the NRCS survey, the soil in the area of D3 consists of Klej 
fine sand (0 to 2 percent slopes) which is not rated as a hydric soil compared to 
D5, D2 and D1 which are located in areas that are rated as hydric soils. There is 
an area of upland between Ditch 3 and Wetland 3 with no continuous surface 
connection between D3 and W3. 

b. Describe aquatic resources and features within the review area identified as 
“generally not jurisdictional” in the Rapanos guidance. Include size of the aquatic 
resource or feature within the review area and describe how it was determined to 
be non-jurisdictional under the CWA based on the criteria listed in the guidance. 
N/A 

c. Describe aquatic resources and features identified within the review area as 
waste treatment systems, including treatment ponds or lagoons designed to meet 
the requirements of CWA. Include the size of the waste treatment system within 
the review area and describe how it was determined to be a waste treatment 
system. N/A 

d. Describe aquatic resources and features within the review area determined to be 
prior converted cropland in accordance with the 1993 regulations (reference 
2.b.). Include the size of the aquatic resource or feature within the review area 
and describe how it was determined to be prior converted cropland. N/A 

e. Describe aquatic resources (i.e., lakes and ponds) within the review area, which 
do not have a nexus to interstate or foreign commerce, and prior to the January 
2001 Supreme Court decision in “SWANCC,” would have been jurisdictional 
based solely on the “Migratory Bird Rule.” Include the size of the aquatic 
resource or feature, and how it was determined to be an “isolated water” in 
accordance with SWANCC. N/A 

f. Describe aquatic resources and features within the review area that were 
determined to be non-jurisdictional because they do not meet one or more 
categories of waters of the United States under the pre-2015 regulatory regime 
consistent with the Supreme Court’s decision in Sackett (e.g., tributaries that are 
non-relatively permanent waters; non-tidal wetlands that do not have a 
continuous surface connection to a jurisdictional water). 
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Name of excluded 
feature 

Size (in acres) Type of resource generally not jurisdictional 

Wetland 2 (W2) 0.14 Wetland lacks a continuous surface connection to 
water of the US. 

Wetland 5 (W5) 0.16 Wetland lacks a continuous surface connection to 
water of the US. 

Ditch 4 (D4) 0.01 Ditch lacks a continuous surface connection to 
water of the US. 

Borrow Pit 1 (BP1) 0.27 Wetland lacks a continuous surface connection to 
water of the US. 

Borrow Pit 2 (BP2) 0.4 Wetland lacks a continuous surface connection to 
water of the US. 

Wetland 2 (W2) is a closed depressional wetland surrounded by uplands and lacks a 
continuous surface connection to a water of the US; therefore, W2 is non-jurisdictional. 
Wetland 5 (W5) is also a closed depressional wetland surrounded by uplands with no 
continuous surface connection to a water of the US. An area of uplands was observed 
on site between W5 and W1 and no continuous surface connection was observed 
between W5 and Ditch 1. W5 is determined to be non-jurisdictional. Borrow Pit 2 (BP2) 
is surrounded by and dug in uplands for borrow purposes and lacks a continuous 
surface connection to a water of the US; therefore, BP2 is non-jurisdictional. No outfalls, 
ditches or connections were observed around the perimeter of BP2. The perimeter of 
Borrow Pit 1 (BP1) was viewed on site and an upland berm between Ditch 5 and BP2 
was observed, and there is no continuous surface connection between D5 and BP2. 
BP1 is determined to be non-jurisdictional. Ditch 4 (D4) was located on the north side of 
BP2 and dug in uplands. D4 flows out of BP2 and ends with no continuous surface 
connection to a water of the US so D4 is non-jurisdictional. 

9. DATA SOURCES. List sources of data/information used in making determination. 
Include titles and dates of sources used and ensure that information referenced is 
available in the administrative record. 

a. Office (Desk) Determination: February 20, 2024 
Field Visit: February 8, 2024 

b. Maps, plans, plots or plat submitted by or on behalf of the 
applicant/consultant: Approved Jurisdictional Determination request and 
exhibit submitted by 
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c. 
applicant/consultant: submitted by 

Data sheets prepared/submitted by or on behalf of the 

d. U.S. Geological Survey map(s):  McIntosh County 1’=2,000 ft. 

e. U.S. Geological Survey Hydrologic Atlas: HUC 030602040803. 

f. USDA Natural Resources Conservation Soil Survey: McIntosh County, 
GA. 

g. National Wetlands Inventory map(s): McIntosh County, GA. 

h. Photographs: Aerial: Google Earth 1998, 2004, 2016, 2021 and 2023, and 
Historic Aerial Imagery: 1974, 1983, and 1988 

i. Historical Topographic Maps: 1959 and 1980. 

j. NOAA Topographic LiDAR: 2018 NOAA LiDAR. 

k. Antecedent Precipitation Tool Analysis: 

l. FEMA/FIRM maps: Panel ID: 13191C0289E. 

10. OTHER SUPPORTING INFORMATION. N/A 

11.NOTE: The structure and format of this MFR were developed in coordination with 
the EPA and Department of the Army. The MFR’s structure and format may be 
subject to future modification or may be rescinded as needed to implement 
additional guidance from the agencies; however, the approved jurisdictional 
determination described herein is a final agency action. 

agent site visit on October 31, 2023, and Corps site visit on February 8, 2024. 
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CJ Project Area: ~157 .63 Acres 

D Upland: ~131.73Acres 

1m l Wetland: ~24.72 Acres 

D Borrow Pit: ~0.67 Acre 
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GPS Points 
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McIntosh County, Georgia Map Scale : 1 inch = SOO feet 
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121
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128
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131
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GPS 
Label Latitude Longitude 

 31.410589 -81.445333
 31.410591 -81.445352
 31.410552 -81.445454
 31.410565 -81.445573
 31.410548 -81.445684
 31.410471 -81.445821
 31.410382 -81.445967
 31.410340 -81.446043
 31.410282 -81.446208
 31.410151 -81.446373
 31.410042 -81.446528
 31.410009 -81.446674
 31.409911 -81.446847
 31.409779 -81.446812
 31.409726 -81.446711
 31.409558 -81.446675
 31.409572 -81.446774
 31.409560 -81.446872
 31.409476 -81.446997
 31.409306 -81.447006
 31.409145 -81.446951
 31.409019 -81.446929
 31.408830 -81.446898
 31.408775 -81.446979
 31.408840 -81.447097
 31.409022 -81.447212
 31.409028 -81.447437
 31.408968 -81.447652
 31.408927 -81.447820
 31.408887 -81.447965
 31.408922 -81.448120
 31.408853 -81.448167
 31.408798 -81.448364
 31.408726 -81.448551
 31.408749 -81.448705
 31.408723 -81.448914
 31.408610 -81.449123
 31.408556 -81.449334
 31.408670 -81.449415
 31.408786 -81.449624
 31.408769 -81.449884
 31.408793 -81.450095
 31.408933 -81.450205
 31.409015 -81.450319 

GPS 
Label Latitude Longitude 

 31.409059 -81.450623
 31.409122 -81.450826
 31.408922 -81.451010
 31.408782 -81.451113
 31.408736 -81.450961
 31.408694 -81.450796
 31.408426 -81.450751
 31.408256 -81.450743
 31.407877 -81.450663
 31.407691 -81.450861
 31.407546 -81.451156
 31.407403 -81.451432
 31.407443 -81.451844
 31.407168 -81.452244
 31.406993 -81.452612
 31.406819 -81.452953
 31.406812 -81.453345
 31.406693 -81.453765
 31.406417 -81.454030
 31.406128 -81.454168
 31.405912 -81.454316
 31.405656 -81.454438
 31.405631 -81.454733
 31.405445 -81.455023
 31.405451 -81.455378
 31.405255 -81.455677
 31.405110 -81.455901
 31.404995 -81.455999
 31.403306 -81.451384
 31.403192 -81.451475
 31.403275 -81.451669
 31.403417 -81.451656
 31.403471 -81.451466
 31.405871 -81.447478
 31.405871 -81.447479
 31.405870 -81.447479
 31.405869 -81.447479
 31.405869 -81.447479
 31.405868 -81.447480
 31.405867 -81.447479
 31.405867 -81.447479
 31.405866 -81.447479
 31.405866 -81.447478
 31.405865 -81.447478 

GPS 
Label Latitude Longitude 

 31.405865 -81.447477
 31.405864 -81.447476
 31.405864 -81.447476
 31.405864 -81.447475
 31.405864 -81.447474
 31.405864 -81.447473
 31.405865 -81.447472
 31.405865 -81.447472
 31.405865 -81.447471
 31.405866 -81.447471
 31.406019 -81.447350
 31.406111 -81.447213
 31.406187 -81.446967
 31.406169 -81.446965
 31.406122 -81.446978
 31.405935 -81.447017
 31.405813 -81.446986
 31.405786 -81.447119
 31.405743 -81.447204
 31.405604 -81.447349
 31.405418 -81.447486
 31.405303 -81.447523
 31.405241 -81.447642
 31.405203 -81.447774
 31.405079 -81.447850
 31.404939 -81.447982
 31.404900 -81.448250
 31.404860 -81.448480
 31.404888 -81.448517
 31.405025 -81.448570
 31.405166 -81.448538
 31.405313 -81.448502
 31.405497 -81.448260
 31.405678 -81.447902
 31.405843 -81.447608
 31.405871 -81.447512
 31.405878 -81.447486
 31.407793 -81.445985
 31.407484 -81.446063
 31.407487 -81.446087
 31.407529 -81.446191
 31.407643 -81.446232
 31.407703 -81.446287
 31.407749 -81.446273 



133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151

GPS 
Label Latitude Longitude 

 31.407817 -81.446276
 31.407844 -81.446136
 31.407799 -81.446018
 31.408450 -81.446319
 31.408441 -81.446436
 31.408581 -81.446493
 31.408691 -81.446586
 31.408772 -81.446474
 31.408740 -81.446354
 31.408654 -81.446298
 31.407947 -81.446100
 31.407806 -81.446038
 31.407888 -81.446043
 31.407929 -81.446020
 31.407931 -81.445980
 31.407956 -81.445968
 31.407949 -81.446000
 31.407978 -81.446043
 31.407951 -81.446056 
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