DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, SAVANNAH DISTRICT
4751 BEST ROAD, SUITE 140
COLLEGE PARK, GEORGIA 30337-5616

January 28, 2021

Regulatory Division
SAS-2020-00133

PUBLIC NOTICE
Savannah District

The Savannah District has received a request to amend the Declaration of Covenants
and Restrictions (Restrictive Covenant), dated February 12, 2003 and associated with
Corps permit number SAS-2001-16440 (Hamilton Mill Business Center), as follows:

Application Number: SAS-2020-00133

Applicant: Mr. Alan Chapman, Director
Gwinnett County Department of Transportation
75 Langley Drive
Lawrenceville, Georgia 30046

Agent: Mr. Matthew Sudderth & Ms. Jessica Balaban
Atlas Technical Consultants
2450 Commerce Avenue NW, Suite 100
Duluth, Georgia 30096

Location of Proposed Work: The restrictive covenant area is located southeast of the
intersection of Buford Highway Northeast at Thompson Mill Road, in Buford, Gwinnett
County, Georgia (Latitude 34.1134, Longitude -83.9922).

Description of Work Subject to Jurisdiction of the U.S. Army Corps of Engineers: To
modify a portion of the existing restrictive covenant associated with SAS-2001-16440 as
a result of approximately 0.1-acre of upland buffer encroachment (adjacent to
Suwannee Creek) within the limits of protected area. Gwinnett County Department of
Transportation has proposed the Thompson Mill Road Northeast widening project,
which would result in for 0.03-acre cut and fill impacts and 0.04-acre clearing and
grubbing impacts at this location. The portion of land to be removed/extinguished is an
area of mixed-pine/hardwood forest. This 0.1-acre upland buffer encroachment would
be replaced through the purchase of 0.35 grandfathered wetland mitigation credits as
compensatory mitigation in order to offset this loss of restrictive covenant area.




BACKGROUND

A Standard Individual Permit was authorized on December 2, 2002 to develop the
317-acre Hamilton Mill Business Center. The project resulted in impacts to
approximately 8.68 acres of wetlands and 1,800 linear feet of stream. The permittee
mitigated for their unavoidable impacts through the on-site stream restoration and
riparian restoration generating 10,020 stream credits, and wetland restoration and
enhancement generating 88.75 wetland credits.

The current Gwinnett County proposal to extinguish 0.1-acre of upland buffer would
facilitate the widening Thompson Mill Road from Buford Highway to Suwanee Creek by
adding a 5-foot sidewalk, curb and gutter, and drainage improvements at the stream
crossing location. The project would include an additional left turn lane at the
intersection of Thompson Mill Road at Buford Highway, and left/right turn lanes
throughout the intersection of Thompson Mill Road at Brickton North Drive. Due to the
proposed roadway widening and addition of a sidewalk, the existing 9’ x 10’ double box
culvert would extend underneath the roadway at Suwanee Creek. These roadway
improvements would add capacity, increase mobility and reduce the frequency and
severity of crashes around the intersection of Thompson Mill at Buford Highway.

Comment Period: Anyone wishing to comment on this application for a Department
of the Army permit should submit comments to joseph.n.rivera@usace.army.mil.
Alternatively, comments can be mailed to: Commander, U.S. Army Corps of Engineers,
Savannah District, Attention: Joseph Rivera, 4751 Best Road, Suite 140, College Park,
Georgia 30337-5616, no later than 15 days from the date of this notice. Please refer to
the applicant's name and the application number in your comments.

If you have any further questions concerning this matter, please contact
Mr. Joseph Rivera, Project Manager, at (678) 422-2723.

Enclosure:
1. “Request to Amend Restrictive Covenant, SAS-2020-00133, Thompson Mill Road
Widening from Buford Highway to Suwanee Creek, Gwinnett County.” (17 pages)


mailto:joseph.n.rivera@usace.army.mil

September 14, 2020
U.S. Army Corps of Engineers
Regulatory Division
100 West Oglethorpe Avenue
Savannah, Georgia 31401-3640
ATTN: Shaun Blocker

Subject: Request to Amend Restrictive Covenant
SAS-2020-00133, Thompson Mill Road Widening from Buford Highway to Suwanee Creek, Gwinnett County

Dear Mr. Blocker:

On behalf of our client, Gwinnett County, Atlas Technical Consultants hereby submits this request to amend the Declaration of
Covenants and Restrictions (Restrictive Covenant) dated February 12, 2003. The Restrictive Covenant, associated with United
States Army Corps of Engineers, Savannah District Clean Water Act Section 404 Permit Number 200116440, was first recorded
on October 9, 2002. Thompson Mill Road is a planned roadway widening project from Buford Highway to Suwanee Creek, and
this project would add capacity, increase mobility, and reduce the frequency and severity of crashes.

The selected alignment would impact approximately 83 linear feet of Perennial Stream (PS) 1. No compensatory mitigation
would be required for these proposed impacts to PS 1. The Restrictive Covenant on the Hamilton Mill Business Center was
initially implemented as mitigation for the discharge of fill. Through on-site stream restoration and riparian restoration, 10,020
stream credits were generated and 88.75 wetland credits were generated through on-site wetland restoration and enhancement
as a result of the creation of the Restrictive Covenant in this area. The purchase of 0.35 grandfathered wetland credit is required
by the US Army Corps of Engineers as mitigation for the proposed amendment of the Restrictive Covenant.

The following constitutes Gwinnett County’s request for an amendment to the Restrictive Covenant:

(1) Description of Land to Remove from the Restrictive Covenant.
Thompson Mill Road is sited within an area of mixed-pine/hardwood forest, intermixed with commercial areas and
transportation ROW. The Restrictive Covenant land that would be removed is comprised of mixed-pine hardwood forest
and open areas vegetated with Bermuda grass (Cynodon dactylon). Construction of this project will require fill and cut for
construction of a 9-foot X 10-foot double box culvert, easement for construction and maintenance of draining, and erosion
control devices.

(2) Alternate Alignments.
Alternate alignments were considered in order to determine whether areas protected by the restrictive covenant could be
avoided. Shifting the alignment to the south would require clearing for additional roadway and right-of-way (ROW) and
would result in impacts to additional aquatic resources and commercial properties. Shifting the alignment to the northeast
would impact existing industrial properties and would impact additional aquatic resources. Utilizing the existing alignment
would result in the least amount of impacts to surrounding aquatic resources and industrial/commercial properties.

(3) Proposed Impacts to the Property.
The proposed Thompson Mill Road widening project will encroach on 1,165 square feet (0.03 acre) due to cut and fill
impacts and 1,808 square feet (0.04 acres) due to clearing and grubbing impacts, under protection of the Restrictive
Covenant. The impacts to the Restrictive Covenant are due to required easements and orange barrier fencing (OBF)
associated with the proposed project. The approximate project footprint within the Restrictive Covenant is approximately
0.07 acres.

(4) Proposed Stream Mitigation Plan.
No stream mitigation credits are needed for this project. Stream impacts within the conservation easement, along with final
impacts for this project, will be addressed in the Nationwide Permit (NWP) 14.

Process for Amending the Restrictive Covenant: It is our understanding that an amendment to the Hamilton Mill Business Center
Restrictive Covenant is subject to public notice requirements, which will be accomplished in 30 days, to allow the public an
opportunity to comment on the proposed amendment of the Hamilton Mill Business Center Restrictive Covenant under the
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public comment period. Coordinating state and federal resource agencies will have 15 days to comment on the proposed
amendment. At completion of the public and agency comment period, Atlas Technical Consultants will address the comments
received. Our attorney will prepare the “Amendment to Declaration of Covenants and Restrictions,” which will address the
original permit and existing Restrictive Covenant and include two exhibits — a legal description of the property to be removed
from the Restrictive Covenant’s protection by metes and bounds and a platted survey showing same.

Atlas Technical Consultants, on behalf of Gwinnett County, will the send the draft amendment and exhibits to SAS-OC for
review and approval. After approval, Gwinnett County will sign the amendment and Atlas Technical Consultants will send it to
SAS-OC. SAS-OC will then sign the Corp’s consent to amend the Restrictive Covenant, at which point, the amendment and
corresponding exhibits can be recorded in the Gwinnett County records deeds office. A copy of the recorded amendment will
be sent to SAS-OC upon receipt.

Atlas Technical Consultants would like to begin the public notification process to amend the restrictive covenant. For your use
during the review of our request, we have attached a copy of the covenant and verification letter. If you have any questions or
need additional information, please contact Jessica Balaban (jessica.balaban@oneatlas.com) or Matthew Sudderth
(matthew.sudderth@oneatlas.com) at (770) 263-5945.

Sincerely,

Jessica Balaban
Project Ecologist

Attachment

CC:

Alan Chapman, Director, Gwinnett County Department of Transportation
Brad Twombly, General Counsel, Atlas Technical Consultants

Chris Parypinski, Atlas Chief Engineer — Horizontal Program Management
Adolfo Guzman, Atlas Design Liaison Engineer

Bijay Niraula, Atlas Environmental Manager
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Gwinnett County Project F-1230-02

Thompson Mill Road (Buford Highway to Suwanee Creek)

Project Description:

This project proposes to widen Thompson Mill Road from Buford Highway to Suwanee Creek in Gwinnett
County, Georgia. The project also proposes a 5-foot sidewalk, curb and gutter, and drainage
improvements. The project will include an additional left-turn lane at the intersection of Thompson Mill
Road and Buford Highway and left and right-turn lanes throughout the intersection of Thompson Mill
Road and Brickton North Drive. Due to the roadway widening and the addition of a sidewalk, the 9-foot

by 10-foot double box culvert that conveys Suwanee Creek would be extended.

Need and Purpose:

This project was initiated by the local government of Gwinnett County. Thompson Mill Road serves as
access/egress to Buford Highway, a major highway that provides access to numerous industrial and
commercial hubs. The area around the intersection of Thompson Mill Road and Buford Highway has grown
in vehicular and truck traffic from suburban communities and industries during the AM and PM peak
hours. The improvement of this intersection with the addition of new turn lanes and widening Thompson
Mill Road would add capacity, increase mobility, and reduce the frequency and severity of crashes.
Additionally, new sidewalks as well as curb and gutter would improve pedestrian mobility and provide

safer access for foot traffic from residential areas to commercial centers.
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WHEREAS, said Permit is attached hereto as Exhibit A-1 and by this reference is made
3 part hereof and said Letter is attached hereto as Exhibit A-2 and by this reference is made a
part hereof; and,

WHEREAS, the consideration for this Declaration of Covenants and Restrictions is the
issuance of the documents referenced in Exhibit A by the United States Army Corps of
Engineers, the receipt and sufficiency whereof are herehy acknowledged; and,

WHEREAS, said Permit expressly requires mitigation for the dredge and/or discharge
of filll of existing jurisdictional waters of the United States including wetlands pursuant to the
Clean Water Act, Section 404, and/or the Rivers and Harbors Act, Section 10; and,

'WHEREAS, Exhibit B is a dated platted survey with seal affixed by a Georgia
registered surveyor identifying the wetlands, wetland buffers, uplands, and/or streamside lands
("Property") and is made a part hereto and by this reference is incorporated. The survey
identifying the Property by bearings and distances and.coordinate values has been recorded at
Deed Book 96, Page 180, Gwinnett County, Georgia public records; and,

WHEREAS, the property consists of 25.58 acres in one tract of land; and,

WHEREAS, a legat description of the property is attached hereto and by reference is
made a part hereto as Exhibit C; and,

WHEREAS, the Property is being preserved, restored, or enhanced as a wetland, buffer
to wetlands, streamside land, upland buffer to waters of the United States, or open area
associated with aquatic and general wildlife habitat; and,

‘WHEREAS, the environmental conservation functions and values are summarized and
described in Exhibit D, attached hereto and made a part hereof, and

‘WHEREAS, the Property has been set aside for its open and natural conservation vatues
and/er as open or commeon area, and will not now, nor in the fture, be made part of any
residential lot in a residential subdivision. A management plan will be developed for long-term
protection of the Property.

NOW, THEREFORE, as consideration for the issuance of the referenced Permit, and as
required mitigation for dredge and/or discharge of fill in waters of the United States including
wetlands, Owner/Covenantor has promised to place certain restrictions on the Property
exclusively for conservation purposes, in order that it shall remain substantially in its open,
natural and scenic condition in perpetuity.

1
The terms and conditions of this Declaration of Covenants and Restrictions shall be
both implicitly and explicitly included in any subsequent transfer, conveyance, or encumbrance
affecting all or any part of the restricted property. It shall set forth the terms and conditions of
this document either by reference to this document and its recorded location or set forth in fufl

ATLOM/11224184v1
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conservation values of the property or their protection, and/or signs identifying the owner of the
property.

3
Existing utility lines, road crossings and structures, if any, are shown on the survey,
Exhibit B.
Proposed utility lines and/or road or path crossings, if any, are shown on the survey,
Exhibit B. The proposed crossings and utility lines may be constructed on the Propérty as
shown on Exhibit B.

’ 4
Covenantor represents and warrants that, after reasonable investigation and to the best
of its knowledge:

A. No substance defined, listed, or atherwise classified pursuant to any federal, state, or
local law, or regulation, as hazardous, toxic, polluting, or otherwise contaminating to the water
or soil, has been released, generated, treated, stored, used, disposed of, deposited, abandoned,
or transported in, on, from, or across the Property;

B. There are not now any nderground storage tanks located on the Property, whether
presently in service or closed, abandoned, or decommissioned;

C. Covenantor and the Property are in compliance with all federal, state and local laws
and there is no pending or threatened litigation in any way.affecting, involving or relating to the
Property.

5
Covenantor, its personal representatives, heirs, executors, administrators, successors
and assigns, shall retain all other customary rights of ownership, including but not limited to
the exclusive possession of the property, and the right to use the property in any manner which
would not defeat or diminish the intent of this Declaration of Covenants and Restrictions.

6
It is expressly understood and agreed that this Covenant does not grant or convey to
members of the general public, any rights of ownership, interest in, or use of the protscted
property.

7

/ The United States Department of the Army, Corps of Engineers, may enforce the
provisions of this Covenant pursuant to the Clean Water Act and/or the Rivers & Harbors Act
of 1899 and implementing regulations. The Government may bring an action at law or in
equity against any person/s or entity violating this covenant, and may seek injunctive relief to
restrain any person from violating any Covenant contained herein. However, no violation of
this Covenant shall result in a forfeiture or reversion of title. In an enforcement action under
the Clean Water Act, the Corps of Engineers may be entitled to a complete restoration for any
violation, as well as any other remedy available under law or equity,

ATLOL/11224184v1
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8
The Corps of Engineers, Savannah District shall at reasonable times and epon notice to
the ownex, have the right of ingress and egress to inspect the property and in order to monitor
compliance and enforce the terms 2nd conditions of the Permit and this Deciaration of
Covenants and Restrictions,

9
This Covenant shall be binding upon the Covenantor, its heirs, successors and assigns,
and upon occupiers or users of the protected property forever. This Covenant shail not
terminate upon some fixed amount of time, but shall run with the Jand both as to benefit and as
to burden. This Covenant is established as a conservation benefit to the general public for the
purpose of preserving waters of the United States, including wetlands, wetland buffers, streams,
stream buffers, adjacent uplands, and open or natural areas associated with aquatic and general
wildlife habitat. Furthermore, this Covenant carries out the statutory requirement of Scction
404 of the Clean Water Act (33 U.S.C.§1344) and Section 10 of the Rivers & Harbors Act of
1899 (33 U.S.C. § 403).
10
Covenantor shall execute and record this instrument in timely fashion in the Office of
the Clerk of Superior Court in the connty in which this Property is located and provide the
Corps of Engineers with a copy of the recorded restrictive covenant and exhibits.

ATLOV11224184v1
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™ S WHEREOF Covenantor has duly executed this Covenant on this the
“'/ day o 2003.

Signed, sealed and delivered inthe  HAMILTON MILYL. BUSINESS CENTER,
presence of: LLC, a Delaware limited liahility company
By: Industrial Dévelopments International
{Georgia), L.P., 2 Georgia limited partnership, its

sole member

By: IDI (Georgiz), Inc., 2 Georgia

corporation, its general partner
T e -
Unofiftial Witness ame:; Ti J. Gunter

ATLOINIZ24184v1
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PERMIT CONDITIONS: -
General Conditions.

1. The time limit for completing the work authorized by this Individual Permit ends on
October 31, 2005, If you find that you need more time to complete the enthorized activity, you
must submit a request for your permit extension at least one month prior to the above date,

2. You must maintain the activity authorized by this permit in good condition and in
conformance with the terms and conditions of this permit. You are not relieved of this
requirernent if you shandon the permitted activity, although you may make a good faith transfer
to & third party in complisnce with General Condition 4 below. Should you wish to cease to
maintain the anthorized aotivity or should you desirs to abandon it without a good faith transfer,
you must obtain a modification of this pemmait from thic office, which may require restoration of
the area.

3. ¥ you discover any praviously unknown historic or archeological remains while
accomplishing the activity authorized by this permit, you must immediately notify this office of
what you have found. We will initiste the federal and state coordination required to Getermine if
the remaing warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places. .

4, If you sell the propesty associsted with this permit, yon must obtain the signature of the
new owner in the space provided and forward a copy of the pezmit to this office to validate the
transfer of this anthorization.

5. If a conditionsd Water Quality Cestification bas been isstied for your projeet, you must
comply with conditions specified in the certificafion s Special Conditions to this permit. For
your convenieaice, a copy of the certification is attached if it contains such conditions.

6. You must allow representatives from this office to inspect the autharized activity at any
time deemed necessary to ensure that it is being or has been accomplished in secordance with the
terms and conditions of your permit.

1. All work conductad shall be locatad, ontlined, designed, constructed and operated in
ancordance with the requiremests as contained in the Georgiz Erosion and Sedimentation Control
Act of 1975, as amended, Utilization of plans &nd specifications as contained in *Manual for
Erosion and Sediment Control, (Latest Bdition)" published by the Georgia Soil and Water
Conservation Commission or their equivelent will aid in achieving compliance with the
aforementioned requirements. The latest edition of the manual can be accessed at
WWW,ZASWCC.OTg.
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2. The applicant will mitigate for unavoidable impacts with on-site riparian and wetland
exhancement/restoration measires 2s described in the "Response to Comments and Revised Site
and Mitigation Plans", dated March 14, 2002, and the "Permit Request Addendum®, dated
July 31, 2002, The applicant will generate 10,020 total stream credits. Of that total, 5,400
stream credits would be generated throngh on-site stream restoration and 4,620 stream credits
would be generated fhrough riparian restorstion. The spplicant will generate 88.75 wetland
credits through on-site wetland restoration and enhancement resulting in 21.81 acres of wetland
mitigation being provided,

3. Pdmmmewmmmcmmtofwo&hjuﬁsﬁcﬁMMOfﬂnUnitedsmee,aU
propexty identified as compensatory mitigation shall be perpetually protected with & Declaration
of Covenants and Restrictions prepared by the sttorney for each of the co-applicants, addressing
meMMofhndmsdsqamlybyanhappﬁcmmdfommdedm&eCmpsof
Engineers, Savennah District, Office of Counsel for written approval, prior to recording in the
Office of the Clerk of the Supetior Court in the county in which the Jand lies. The Declarations
should be drafied wtilizing the instractions and draft model located on the Savannsh District web
gite at www sasusacearmymil. Seloct the yellow box titled, “Permitting Info.” Under the bold
paragraph title of “Savarmsh Regulatory Publications™ screll down to find the file titled,
“Declaration of Covenants and Resirictions with Instructions.”

4. The permittes shall insure that this project complies with all appliceble rules,
:eq:ﬂmnedsmdlornguhﬁmofﬂmFedﬂd&nugmmemAgmcywiﬂ;mgudm
construction in designated flood plains. -

5. All dredged or borrowed material used as fill on this project will be from clean,
uncontaminated sources and free from cultural resources.

6. A complete copy of this permit, including its drawings, special conditions and any
amendments ghall be maintained at the work site whenever work is begin performed. The
permittes shall asgure that all contractors, subcontractors and other persormel performing the
peamitted work are fully aware of the pexmif's terms and conditions,

7. All work will be performed in sccordane with the following attached plans and
drawings which are incorporated in and made part of the permit:

8 Location Map
b. Plan View Drawing
¢. “Pemit Request Addendum®, dated July 31, 2002

4. "Response to Cotmnents and Revised Site and Mitigation Plans®, dated
March 14, 2002
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¢. "Lacation of Georgia Mall Consortiuin LLC Property”, co-applicant mitigation plat,
dated July 31, 2002

8. All proposed mitigation shall be completed within 1 year from issuance of the permit for
this project.

FURTHER INFORMATION:

1. Congressional Authorities: You have been authorized to undertake the activity described
above pursuant to Section 404 of the Clean Water Act (33 U.S.C. 1344).

2. Limits of this Authorization.
2. This permit does not cbviate the need to obtain other federal, state, or locel

autharizations required by law.

. This permit does pot grant any property rights or excluzive privileges.
¢. This pemmit does not suthorize any injury to the property or rights of others.

d. This permit does not anthorize interference with any existing or proposod federal
projects,
3. Limits of Federal Liability. In:ssumgmmpmit,theFederalGovmatdoesnotamc
any liability for the following:

8. Damaysmﬂwpcnmﬁedpmjwturmeslhmfasamsultofmthmﬁedor
unpermitted activities or from natural causes.

b. Dmgu&ﬁepmﬂhdmeﬂormﬁmfu:mnofmmﬁmmm
undertsken by or on behalf of the United States in the public interest.

o. Damages to persons, propexty, or to other permitted or unpermitted activities or
structires caused by the activity anthorized by this permit.

4. Design or construction deficiencies associated with the permitied work.
. Damage claims associated with any future modification, suspeasion, or revocation of
this permit.

4. Relianss on Applicant's Data. The determination of this office that issuance of this permit
is not coptrary to the public interest was made in reliance on the information you provided.
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5. Reevalnation of Permit Decision. This office may reevaluate its decision on this pemit at
any time the circumstances warmrant. Circumstances that could require reevaluation include, but
ere not limited to, the following:

2. You fail to comply with the terms and conditions of this permit:

b. The information provided by you in suppart of your permit application proves to-have
been false, incomplete, or inaccurate (see 4 sbove).

¢. Siguificant new information surfaces which this office did not consider in reaching the
original public inteyest decision. Such a reevalustion may result in 2 detezmination that it is
appropriate to vae the suspension, modification, snd revocation procedures contained in 33 CFR
325.7, or enforcement procedures such as those contained in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide for the issuancs of an admimistrative-ordar which

. requires you to comply with the terms and conditions of your permit and for the initiation of legal
appropriste.

action whers

4. You will be required to pay for any corrective measures ordered by this office, and if
you firil to comply with such directive, this office may in certain situations (gnch as thoss
specified in 33 CFR 209.170) accomplish the comective measures by contract or otherwise and
bill you for the cost.

6. Bxtensions, General Condition 1 establishee  time limit for the completion of the activity
snthorized by this permit. Unless there are circumstances requiring either 2 prompt completion
of the authorized activity or a reevaluation of the public interest decision, the US Army Corps of
Engineers will normelly give favorable consideration to ammwstforanexbmsionofﬁmnlinﬁt.

Ymnmguannebelow aspmttee,md:wesﬂm!yonawq:tmdagmem comply with the terms
of f]

TS
Pl
e ) {DATE)
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